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I. Purpose of This Guidance 

 

In countries with a weak rule of law where Japanese companies are actively expanding, the risk of 

bribery remains high. In recent years, reports of cases suspecting Japanese companies involved in 

bribery acts with foreign public officials (Article 18 of the Unfair Competition Prevention Act) have 

been reported on a few occasions, due to increased awareness of anti-corruption compliance and the 

implementation of whistleblower protection systems. Based on the so-called “dual penalty 

provisions”, if local employees commit a criminal act related to their work without the headquarters´ 

knowledge, the headquarters itself can also be subject to compulsory investigation and criminal 

penalties. Depending on the crisis management, this can not only significantly damage the 

company's reputation but also result in business losses such as the suspension of bidder qualification 

for public tenders both in Japan and abroad, or exclusion from investment and supply chains from 

the perspective of ESG investment and supply chain management. 

To cope with the situation that foreign bribery issues have become a significant risk directly 

linked to the impairment of corporate value for Japanese companies, the Ministry of Economy, Trade 

and Industry's Guidelines for the Prevention of Bribery of Foreign Public Officials (hereinafter 

referred to as the “METI Guidelines”) were revised in 2015. In 2016, to complement the METI 

Guidelines, the Japan Federation of Bar Associations published the Guidance on Prevention of 

Foreign Bribery (hereinafter referred to as the “JFBA Guidance”), with ABCJ members involved in 

its formulation. 

While Article 12 of the JFBA Guidance refers to the basic elements of foreign bribery crisis 

management, corporate practices on such incident crisis management have been evolving year by 

year. 

In June 2018, the Plea Bargaining System on Cooperation with Collection of Evidence and 

Prosecution (hereinafter referred to as the “Plea Bargaining System”) was established through an 

amendment to the Code of Criminal Procedure. The foreign public official bribery case in Thailand 

involving Mitsubishi Hitachi Power Systems was the first case to which the Plea Bargaining System 

was applied. Utilizing the Plea Bargaining System, as part of the foreign bribery crisis management is 

worth considering, as a measure to reduce the risk of subsequent criminal penalties and reputational 

risk for companies. 

Furthermore, in April 2024, the revised Unfair Competition Prevention Act, which includes 

strengthening and expanding the offense of bribery of foreign public officials (raising statutory 

penalties, and expanding the scope of punishment), was enforced, increasing the risk of foreign 

bribery for companies. In February of the same year, the METI Guidelines were also revised in 

accordance with this amendment. 

In response to these changes, ABCJ has published this guidance with the purpose of specifically 
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outlining the foreign bribery crisis management, based on Article 12 of the JFBA Guidance, taking 

into account the latest practical trends and including the utilization of the Plea Bargaining System. 
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<Reference> Article 12 of the JFBA Guidance 

Article 12. Crisis management where the company has become aware that a bribe has been 

given, offered or promised to a foreign public official or other similar person (including a 

situation where it has become aware of such a possibility)  

(1) The need for crisis management response  

Where it has become aware that a bribe has been given, offered or promised to a foreign 

public official or other similar person, there is a risk, if the company handles the situation 

badly, that it will escalate to the point where corporate value is damaged severely. To preserve 

corporate value, therefore, the company shall implement an appropriate crisis management.  

(2) The need to act swiftly  

Since a crisis management response may be able to prevent a crisis from increasing in scale 

by addressing it at an early stage, the company shall implement crisis management (crisis 

management) once it becomes aware that a bribe has been given, offered or promised to a 

foreign public official or other similar person. In such a case, it is advisable to consult with a 

lawyer who is familiar with foreign bribery issues at an early stage. Furthermore, if a risk 

exists that enforcement action will be taken in relation to the matter in a foreign country and 

the confidentiality of attorney-client communication is recognized in the country, it is 

advisable to consider ensuring confidentiality of attorney-client communications (in common 

law jurisdictions, this includes attorney-client privilege).  

(3) The elements of crisis management  

Once it has become aware that a bribe has been given, offered or promised to a foreign public 

official or other similar person (including where it has become aware of such a possibility), 

the company shall implement appropriate measures of crisis management from among those 

listed below:  

(i)  an on-the-ground response to prevent bribes from being further given or promised (as 

per Article 11(4));  

(ii) steps necessary with a view to the preservation of evidence, including material that 

may be prejudicial to the company;  

(iii) procedures for designating the officers responsible for handling the incident and 

establishing an investigation team and so forth;  

(iv) putting in writing the powers of the officers responsible for handling the incident and 

the investigation team (it is necessary for specialists experienced in investigations to be 

added to the investigation team and for the investigation team and the officers handling the 

incident to be composed of people who are independent and not subject to influence from 

the people implicated in it);  

(v) communicating the findings of the investigation (including interim progress) to the 
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head office (or to the relevant parent company) in a swift and timely manner;  

(vi) depending on the seriousness of the incident, timely reports to external directors at the 

head office (or the relevant parent company) and statutory auditors (including external 

auditors);  

(vii) where the findings of the investigation are that the likelihood of bribery is high, 

considering whether to make reports or admissions to law enforcement agencies, and, in 

relation to official development assistance, to consult with the fraud and corruption 

information and consultation service at the Ministry of Foreign Affairs or JICA; and  

(viii) ascertaining the causes of the incident based on the facts found in the investigation, 

taking disciplinary actions against those involved, and adopting measures to prevent any 

recurrence. 
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II. Basic Stance in Foreign Bribery Crisis Management 

 

1. Realize that the offense of bribery of foreign public officials is a crime of the company itself 

Although the offense of bribery of foreign public officials is a crime for which employees are 

penalized individually, it is an act carried out in relation to the company's business and should rather 

be considered a crime of the company itself. Depending on how it is handled, it is one of the most 

critical crisis management issues that could potentially deal a fatal blow to the company. Therefore, 

all parties potentially involved in crisis management, such as the company's CEO, officers in charge 

of overseas sales departments, and personnel in legal and audit departments, should be fully aware of 

this and should conduct prompt internal investigations and strict responses based on the investigation 

results. 

 

2. Accurately understand the Plea Bargaining System and consider its active use 

Since foreign bribery cases take place overseas and important evidence often exists abroad, it is 

generally difficult for domestic investigative authorities to detect the case and collect evidence while 

preventing the information about the incident from leaking. Therefore, it is possible for the company 

and the criminal defense counsel (hereinafter referred to as the "Defense Counsel") commissioned by 

the company to take the lead in the procedures by utilizing the Plea Bargaining System and to seek a 

non-prosecution decision for the company under this system. Therefore, if the uncovered case falls 

under the offense of bribery of foreign public officials, it is useful to actively utilize self-reporting and 

plea bargaining systems to minimize the damage. 

On the other hand, it is the prosecutor’s discretion to agree to the Plea Bargaining System. Therefore, 

its effective use requires not only an understanding of the legal interpretation of the Plea Bargaining 

System and the prosecutors’ policy on its operation but also the use of a criminal defense counsel with 

sufficient experience who can effectively negotiate with the prosecutors. If the uncovered case falls 

under the offense of bribery of foreign public officials, the company needs to seek advice from such 

defense counsel at an early stage. 

Furthermore, for comprehensive crisis management including plea bargaining stakeholder 

management, it is advisable to seek advice from attorneys specializing in crisis management, who can 

collaborate and work together with the Defense Counsel. 

The offense of bribery of foreign public officials is a 'designated offense' qualified for the Plea 

Bargaining System, and due to its nature, it requires international investigation and makes it difficult 

for domestic investigative authorities to collect evidence. If a company first understands the facts 

through an appropriate internal investigation and actively and effectively utilizes the Plea Bargaining 

System, it is likely to receive favorable treatment and responses, including non-prosecution, and it is 

also effective in avoiding compulsory investigations and handling media strategies. 
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3. Implement preventive measures from normal times 

Since many cases of bribery of foreign public officials occur in overseas subsidiaries and branches, 

it is essential to make the field team fully aware of the preventive measures during normal business 

operations and the reporting and consultation system with headquarters in case of crises. This can lead 

to the prevention of such offenses and is indispensable for timely and accurate crisis management. 

Moreover, such preventive measures from normal times are also the most important elements in the 

Plea Bargaining System to lead the company to non-prosecution, summary indictment, or reduction 

of penalties. Being mindful of this, companies need to further enhance preventive measures in normal 

times. 

 

4. Incorporate the perspective of compliance promotion into criminal defense activities 

In traditional aggressive criminal defense activities, it was considered appropriate to thoroughly 

dispute the establishment of a crime to win acquittal and to deny or remain silent during interrogations. 

It was rarely considered as an option to submit evidence that could be used for guilty verdicts to 

investigation authorities. However, criminal defense activities that actively utilize the Plea Bargaining 

System, contrary to the above, involve self-reporting the committed crimes and submitting evidence 

that could be used for guilty verdicts to investigation authorities, fully cooperating with the 

investigation. 

Furthermore, as a company, it is necessary to regard the offense of bribery of foreign public officials 

by an employee as a serious compliance violation, clarify the facts and causes through sufficient 

investigation, and demonstrate self-correcting capabilities by aiming for the prevention of a recurrence 

based on the results. The self-correcting process of fact-finding, cause analysis, and prevention of 

recurrence is essential both for actively utilizing the Plea Bargaining System and for preventing the 

recurrence of compliance violations to restore corporate value. 

Thus, crisis management for offenses already committed, minimizing corporate damage through the 

use of the Plea Bargaining System, and demonstrating self-correcting capabilities to achieve early 

restoration of trust should be understood to be part of the directors' duty of care. 

 

5. Implement corporate governance from a stakeholder perspective 

The offense of bribery of foreign public officials is a criminal act by the company itself and one of 

the most important issues in crisis management. The board of directors and the board of auditors, etc., 

need to timely monitor the management's response to ensure that the crisis management is appropriate 

not only from an internal perspective but also from the perspective of the stakeholders, and need to 

take corrective measures as necessary. 

Thus, effectively applying corporate governance to the crisis management of the offense of bribery 
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of foreign public officials minimizes damages to the company's reputation, and prevents 

disqualification from public procurement, exclusion from investment targets by ESG investing, and 

exclusion from the supply chain through supply chain management. 
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III. Corporate Response Upon Detecting Foreign Bribery Incidents 

 

Where it has become aware that a bribe has been given, offered, or promised to a foreign public 

official, there is a risk, if the company handles the situation inappropriately, it will escalate to the point 

where corporate value is damaged severely. To preserve corporate value, therefore, the company shall 

implement an appropriate crisis management (Article 12, Paragraph 1 of the JFBA Guidance). 

This guidance will explain the crisis management (from initial to post-response) that a company 

should take upon detecting foreign bribery incidents, following the flow of items (i) to (viii) of Article 

12, Paragraph 3 of the JFBA Guidance. 

For companies inexperienced with crisis management (especially in cases of foreign bribery), it is 

advisable to seek the advice of attorneys specialized in crisis management (expert in fraud 

investigation, corporate governance, foreign bribery cases, and capable of coordinating with criminal 

defense counsel considering the possible use of the Plea Bargaining Systems) as soon as possible and 

proceed with the following responses (Article 12, Paragraph 2 of the JFBA Guidance). 

 

1. On-the-ground response to prevent bribes from being further given or promised [Article 12, 

Paragraph 3, Item (i)] 

When a company detects bribery incidents, the headquarters (parent company) should issue clear 

instructions to the local office to prevent further acts of bribery. 

In this context, if there are concerns that stopping the bribery could lead to obstruction or harassment 

from the bribe-takers, affecting local business operations, the company should consider consulting 

with local attorneys or other external experts, or the consultation desk for information on fraud and 

corruption established within the Ministry of Foreign Affairs of Japan and Japan International 

Cooperation Agency (JICA). It should provide sufficient human resources and material support from 

the headquarters (parent company) to avoid placing an excessive burden on or isolating the local office. 

 

2. Measures for preserving evidence, including material that may be prejudicial to the company 

[Article 12, Paragraph 3, Item (ii) ] 

When a company detects foreign bribery incidents, it should take preservation measures to prevent 

the dispersal of evidence locally, anticipating the need to conduct an internal investigation to 

understand the facts accurately. 

Determining which evidence is important and how to preserve its value without compromise 

requires legal and IT expertise. Therefore, the responsible department at the headquarters (parent 

company) should lead the preservation efforts, with assistance from external experts, such as attorneys 

knowledgeable about foreign bribery. 
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3. Procedures for designating the officers responsible for handling the incident and establishing 

an investigation team [Article 12, Paragraph 3, Item (iii) ] 

Upon detecting foreign bribery incidents, a company should promptly conduct an internal 

investigation to understand the facts accurately. This will serve as the basis for management decisions 

in subsequent crisis management. Since foreign bribery is a criminal act and a typical example of legal 

and compliance violations, an officer in charge of legal compliance (director, executive, or executive 

officer) should be appointed as the responsible officer. Due to the urgency, the president should 

exercise command authority to appoint the responsible officer, who will then select and establish the 

investigation team under their authority. The progress up to this point should be reported to the board 

of directors or the board of auditors, as appropriate. 

 

4. Clarification of authority of the responsible officers and the investigation team (the 

responsible officer and investigation team must be independent of any influence from the parties 

involved in the case, and it is necessary to include experts experienced in investigations in the 

investigation team) [Article 12, Paragraph 3, Item (iv)] 

To enhance the independence and objectivity of the investigation, the investigation team should be 

selected primarily from departments independent of the ones suspected of involvement in foreign 

bribery (such as the compliance department or internal audit department). 

Furthermore, it is essential to make a legal determination as to whether the specific acts conducted 

in the field meet the elements of the offense of bribery of foreign public officials. Therefore, it is 

advisable to engage attorneys who are knowledgeable about foreign bribery to assist with the 

investigation methods, evidence evaluation, and legal determination. Establishing an investigation 

committee with external lawyers as members to enhance the independence and objectivity of the 

investigation is also an option. 

The officers and employees under investigation should be instructed to fully cooperate with the 

investigation and to strictly manage the information. Moreover, when the investigation is initiated by 

an internal reporting, the protection of the whistleblower should be thoroughly made from the 

perspective of complying with the Whistleblower Protection Act. 

 

5. Setting and expanding the scope of the investigation 

When facts of bribing foreign public officials (including the possibility thereof) are identified, the 

investigation team will investigate and verify the existence and content of the identified facts. 

When the bribery is confirmed, an investigation into horizontal expansion (external investigation) 

should be conducted to confirm whether other government offices or other officers and employees 

have committed bribery. Additionally, an investigation into vertical expansion (organizational 

investigation) should be carried out to verify whether the superiors of the employee who committed 
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the bribery or officials from the head office (parent company) were involved (through instruction, tacit 

approval, post-approval, etc.). The verified facts as well as the unverified facts are important, so all 

should be recorded as investigation results. 

Thus, expanding the scope of the investigation as necessary and verifying that there are no other 

similar cases will be beneficial for negotiations with prosecutors towards the use of the Plea 

Bargaining System. 

 

6. Swift and timely communication of investigation results (including interim progress) to the 

headquarters (parent company) [Article 12, Paragraph 3, Item (v)], and timely reporting to the 

external directors and statutory auditors (including external auditors) depending on the 

seriousness of the incident [Article 12, Paragraph 3, Item (vi)]  

Investigations by the investigation team usually take several weeks to several months. Therefore, 

the progress of the investigation and the facts identified should be reported to the responsible officers 

at the headquarters (parent company) as needed, and the officers who receive the reports should decide 

and implement measures such as expanding the investigation team or adding external experts as 

necessary. Upon confirmation of the fact of foreign bribery as a result of the investigation, preparations 

should be made with the possibility of utilizing the Plea Bargaining System in mind. 

Conducting an internal investigation to accurately grasp the facts and obtaining a legal 

determination on the applicability of criminal liability serves as the basis for management decisions 

in crisis management at the headquarters (parent company). Given the severity that the company itself 

could be criminally liable, it is appropriate to bring the matter to the board of directors promptly, share 

information with external directors and auditors, incorporate stakeholders' perspectives, thoroughly 

discuss, and make responsible management decisions to advance crisis management. However, there 

can be variations which may include approval by the responsible officer, president, management 

meeting, or board of directors depending on the severity of the case. 

 

7. Consideration of establishing a third-party committee and public disclosure 

If an independent investigation team with external experts is already in place, there is no need to 

establish a separate third-party committee. However, establishing a third-party committee becomes a 

viable option in cases where the top management at the headquarters (parent company) is involved in 

bribery, or when significant (either in terms of amount or quality) improper accounting practices 

associated with bribery are recognized. 

Whether to publicly disclose the results of an investigation depends on various factors. If disclosure 

is necessary due to the timely disclosure rules of the stock exchange or if media reporting precedes 

and necessitates reputation management, public disclosure becomes a realistic option. However, if 

disclosure is not necessary, considering the relationship with investigation authorities and the 
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confidentiality of the investigation, choosing not to disclose until an appropriate time is also a viable 

option. 

 

8. If the investigation results indicate a high possibility of bribery, consider self-reporting to 

investigation authorities, for official development assistance projects, consulting with the 

consultation desk established by the Ministry of Foreign Affairs and JICA [Article 12, 

Paragraph 3, Item (vii)] 

Self-reporting to investigation authorities and utilizing the Plea Bargaining System are effective 

options to minimize the damage to the company. Furthermore, for official development assistance 

projects, consulting with the consultation desk for information on fraud and corruption established 

within the Ministry of Foreign Affairs of Japan and Japan International Cooperation Agency (JICA) 

can provide advice on the best crisis management for the company or assist in coordination with 

relevant organizations, aiming for stable business continuity in the country where the bribery occurred.  

 

9. Based on the facts revealed by the investigation, identifying the causes, formulating measures 

to prevent recurrence, and disciplining the involved parties [Article 12, Paragraph 3, Item 8] 

Based on the accurate facts revealed through internal investigations, the company should identify 

the root and organizational causes, formulate effective measures to prevent recurrence, implement 

these measures, and the board of directors or audit committee, etc., should continuously monitor their 

implementation. 

Preventive measures may include education and training to enhance the literacy and integrity of 

employees and officers, and disciplinary actions for the involved parties. However, it is inappropriate 

to place the blame solely on the employees who committed the bribery. It is also appropriate to hold 

accountable the middle management who directed or tacitly approved the bribery, and the executive 

management who failed to adequately establish a bribery prevention compliance system. Additionally, 

as a countermeasure to future bribery requests, it is conceivable to work with other companies in the 

same industry to adopt collective action (activities to collectively refuse bribery requests). 

Thus, demonstrating self-correcting capabilities, taking effective measures to prevent recurrence, 

and imposing appropriate internal disciplinary actions can be beneficial in negotiations with 

prosecutors towards utilizing the Plea Bargaining System. 
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IV. Utilization of the Plea Bargaining System in Cases of Foreign Bribery 

 

1. Plea Bargaining System 

(1) Overview of the system 

The Plea Bargaining System was introduced as a type of judicial plea bargaining by the 2016 

amendment to the Code of Criminal Procedure to move away from excessive reliance on interrogations 

by investigation authorities and comprehensively understand organized crimes (including economic 

crimes involving businesses). It has been in effect since June 1, 2018. 

The Plea Bargaining System (Article 350-2 of the Code of Criminal Procedure) targets specific 

financial and economic crimes (including the offense of bribery of foreign public officials) and drug 

and firearms crimes, where the prosecutor and the suspect or defendant, with the consent of a defense 

counsel, conclude an agreement in the following manner: 

○ The suspect or defendant cooperates by testifying about 'criminal acts of others' or submitting 

important evidence (the person’s acts of cooperation) 

In return, 

○ The prosecutor treats the suspect or defendant favorably, such as by not prosecuting, charging 

with a lesser offense, or seeking a lighter sentence (reduction of the person’s disposition). 

 

(2) Points to note in practical operation 

In practical operation, it is necessary to pay attention to the following points. 

A. To reach an agreement, it is necessary to have discussions between the prosecutor, the 

persons themselves, and their defense counsel as a prerequisite. However, the decision to 

engage in a dialogue for possible plea bargaining is at the prosecutor's discretion and not 

obligatory. Whether the prosecutor agrees to discuss and reach an agreement depends on 

whether the public can understand the case and the content of the agreement, whether the 

'acts of cooperation' by the person are essential for proving the other's criminal case, and 

whether there is sufficient corroborative evidence, among other factors that positively 

indicate credibility, according to the prosecutor's operational guidelines. 

B. The 'mitigation of enforcement actions against the subject person' in the agreement does 

not include the person not being subjected to compulsory investigation (search and seizure, 

arrest). However, suppose one proposes discussions about criminal facts unknown to the 

investigation authorities and actively cooperates with the investigation. In that case, it is 

usually determined that there is little risk of evidence tampering for the case, which could 

result in the benefit of avoiding compulsory investigation. 

C. If the prosecutor violates the agreement, the evidence provided as part of the person's 

statements and acts of cooperation during the discussion process cannot be used as 
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evidence in either the person's or other's case (evidence limitation). In this case, if a trial 

is requested, the prosecution will be dismissed (exercise of authority limitation), ensuring 

that the person's prior acts of cooperation do not unilaterally disadvantage them.  

D. In economic crimes where dual penalty provisions exist, such as the offense of bribery of 

foreign public officials, it is possible for a company as the 'person' to use the Plea 

Bargaining System by making crimes committed by employees as 'other's case', and the 

first case to apply the Plea Bargaining System was such a case. However, it is important 

for companies to thoroughly implement measures to prevent foreign bribery regularly to 

avoid criticism from stakeholders as making employees a scapegoat. 

 

2. Corporate responses 

(1) Appointment of the Defense Counsel 

The use of the Plea Bargaining System should be realistically considered if it is most likely that the 

act of bribery meets the elements of the offense of bribery of foreign public officials. At this time, the 

company should appoint a defense counsel who is familiar with criminal defense and the practical 

operation of the Plea Bargaining System. The company can delegate the Defense Counsel to negotiate 

with the prosecutor regarding criminal defense activities and the use of the Plea Bargaining System, 

obtaining comprehensive advice on its response. The company should organize a team to support the 

Defense Counsel and respond promptly to various requests from the Defense Counsel. All information 

and evidence investigated and confirmed by the internal investigation team up to that point should be 

shared with the Defense Counsel and proceeded with in coordination with the company's crisis 

management. 

 

(2) Management of information and evidence 

The company shall provide the Defense Counsel with all information and evidence collected 

through the preceding internal investigation. The company should ensure thorough information 

management to prevent information leakage outside the company and should preserve and centrally 

manage necessary evidence to prevent its dispersal. 

 

(3) Maintaining relationships with the officers and employees involved in bribery 

The company should maintain its relationship with officers and employees involved in bribery, 

ensuring their cooperation for supplementary investigations and meetings with the Defense Counsel. 

If deemed necessary by the Defense Counsel, the company should also arrange for some officers and 

employees to be represented by another attorney. 

 

(4) Timely implementation of organizational decisions 
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During the negotiation process between the Defense Counsel and the prosecutor for the use of the 

Plea Bargaining System, the company should make timely organizational decisions, including 

decisions by the president or the responsible officers, or approval resolutions by the board of 

directors, upon receiving instructions from the Defense Counsel. When making organizational 

decisions, the company should ensure the rationality of management decisions by obtaining a case 

memorandum and legal opinions from the Defense Counsel. 

 

3. Responses of the Defense Counsel 

(1) Organization of issues through verification of investigation results and requests for 

supplementary investigation 

The Defense Attorney should accurately grasp the results of the internal investigation and sort out 

any deficiencies or unclear points regarding important circumstantial facts from the perspective of the 

establishment of the crime and the negotiations for the Plea Bargaining System. The Defense Counsel 

should direct supplementary investigations into the deficiencies or unclear issues or conduct the 

investigations by themselves to organize them. 

 

(2) Adjustment of interests between the company and the parties involved towards the Plea 

Bargaining System  

A.  Clarification of the composition of criminal acts of the “other person” 

The Defense Counsel should clarify the composition of the criminal acts of the “other person” 

under the Plea Bargaining System, considering the examined evidence and facts, as well as the 

admissions or denials of the parties involved in the case, and explain this policy and the outlook 

for the criminal proceedings to the company.  

B.  Introduction of attorneys to the parties involved 

The Defense Counsel may introduce other defense attorneys for the parties involved in the case 

from the perspective of avoiding conflicts of interest. The Defense Counsel should be aware of the 

institutional distinction between the company, as the client, and 'other persons,' while ensuring the 

company and the parties involved in the case work together cohesively. The Defense Counsel may 

discuss the cost burden of engaging defense attorneys for the parties involved in the case with the 

company. 

 

(4) Examination and management of important evidence proving the existence of the crime. 

The Defense Counsel should carefully examine evidence that is likely to be provided to the prosecutor 

as an act of cooperation by the company during the negotiation under the Plea Bargaining System. The 

evidence should be examined from the perspective of the importance of proving crime and the 

credibility supported by objective evidence if it is testimonial evidence. The Defense Counsel should 
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summarize the outline of the 'act of cooperation', explain it to the company to obtain its consent, and 

provide it to the prosecutor. The Defense Counsel should also advise the company on evidence 

management until it is submitted to the prosecutor as an act of cooperation. 

 

(5) Organization and supplementation of circumstantial facts that help reduce the company's 

disposition 

The Defense Counsel should keep in mind that the company's anti-bribery measures, the 

unavoidable circumstances where they did not function properly, and the company's response upon 

the discovery of the crime, which are advantageous for the company, become important elements 

especially when the prosecutor agrees to reduce the company's disposition, particularly when agreeing 

on 'non-prosecution of the company'. Then, the Defense Counsel should organize these circumstantial 

facts by item, instruct the company to clarify any unclear points or ongoing measures to prevent 

recurrence by a set deadline, and later submit these organized documents to the prosecutor. 

 

4. Negotiations between the Defense Counsel and the prosecutor 

(1) Preparation for the request to start negotiations 

A.  Although the request to start negotiations can be oral, it can be more efficient to proceed with 

negotiations in writing. Therefore, the Defense Counsel should prepare a 'Request for 

Commencement of Negotiations under Article 350-2 of the Code of Criminal Procedure' (which 

only includes the criminal facts of other persons subject to the negotiation and a brief summary 

of the crime, and succinctly compiles the intention of the company and the Defense Council to 

request a negotiation) to be presented and explained to the prosecutor on the first meeting date. 

If there is a possibility that the requirements for self-reporting are met, a separate self-reporting 

declaration in the name of the corporate representative who will make the self-reporting should 

be prepared. 

B. Prior to the request to start negotiations, the Defense Counsel should explain to the company 

the outline of the case, the prospects of criminal procedures and disposition, the direction 

regarding the negotiations, and the content of the agreement and should set the framework 

including a certain degree of discretion. Negotiations are, in principle, to be conducted by the 

prosecutor, the company, and the Defense Counsel, but if both the company and the Defense 

Counsel have no objections, it can also be conducted by just the prosecutor and the Defense 

Counsel, in which case this will be clearly stated in writing. 

 

(2) From the request to start negotiations to the formulation of the agreement 

A.  Basic stance in negotiating with the prosecutor 

The key to the success or failure of negotiations under the Plea Bargaining System is for the 
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Defense Counsel and the responsible prosecutor to foster a mutual trust relationship and for both 

parties to respond sincerely following the design of the Plea Bargaining System. Therefore, the 

Defense Counsel should fully understand the flow and system of the plea bargaining procedures, 

respect the position and duties of the prosecutor as the negotiating partner, and negotiate with a 

consistent attitude within the framework predetermined with the company. 

B.  From the proposal of negotiation to the formulation of the negotiation commencement 

document 

(i) The Defense Counsel should provide information about the case to the prosecutor and explain 

the cooperative attitude of the parties involved. If the requirements for self-reporting are met, 

a self-reporting declaration in the name of the person concerned should be submitted at this 

point. 

(ii) If the Defense Counsel wishes to agree on the non-prosecution of the company, it is advisable 

to propose this to the prosecutor from the beginning, briefly indicating the outline of the act 

of cooperation and points that seem to make non-prosecution possible under the Plea 

Bargaining System. 

(iii) If the prosecutor accepts the start of the negotiations and requests the formulation of a 

negotiation commencement document, promptly prepare and submit the document. 

(iv) Even if the police are investigating the case or have sent the case to the prosecutor since the 

counterpart for negotiation is the prosecutor, the application to start the negotiation should be 

made to the prosecutor. In this case, the prosecutor will coordinate and consult with the police. 

C.  After the commencement of the negotiation. 

(i) After formulating the negotiation commencement document, the prosecutor may interview 

key witnesses as part of the negotiation and examine their credibility in deciding whether to 

agree. In such cases, the attorney should always be present. This procedure is one of the most 

important processes in reaching an agreement. When an interview by the prosecutor is decided, 

it will be explained to the key witnesses that if an agreement is not reached, evidence 

restrictions will apply; if there is a breach of the agreement, such as making false statements 

after the agreement, the witness may be subject to criminal penalties. They are advised to 

testify as they remember, and if necessary, the Defense Counsel should conduct a rehearsal of 

their testimony. 

(ii) Regarding the 'submission of evidence' as an act of cooperation, at this stage, an abstract 

promise to 'submit important evidence and provide other necessary cooperation' is sufficient 

for the prosecutor's evidence collection, and it is not necessary to specify the detailed items of 

evidence or disclose the evidence itself. If disclosed, note that there are no evidence restriction 

provisions for the evidence disclosed if an agreement is not reached (evidence provided after 

an agreement is reached is subject to evidence restrictions if the agreement is withdrawn or 
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the prosecutor breaches such agreement). However, if necessary to build a trusting relationship 

with the prosecutor and facilitate a smooth consultation, the Defense Counsel should flexibly 

provide only the points, not the evidence itself, to the extent necessary for judging the 

credibility of important witnesses' statements. 

(iii) When negotiating the content of the agreement and the composition of the act of cooperation, 

if there is a possibility that the content will differ from what was originally planned, the 

Defense Counsel should always explain the situation to the company and the cooperators, 

unify the company's policy, and then resume negotiations. 

(iv) If the prosecution side is reluctant to agree to the content of the reduction proposed by the 

responsible attorney, such as non-prosecution of the company, the Defense Counsel should 

submit a document summarizing the reasonable grounds for such non-prosecution to the 

prosecutor, and actively convey the counsel's argument that it is impossible to indict or 

properly handle the case without the evidence provided by the company side and that it would 

be extremely difficult for the prosecutor to obtain that evidence without the cooperation of the 

company, and make the utmost effort to realize the content of the agreement proposed by the 

Defense Counsel. 

(v) During the negotiations with the prosecutor, from the request to start negations until an 

agreement is reached, the Defense Counsel shall accurately record important matters for each 

negotiation, report to the company and the party involved, and compile them into the case 

record. The Defense Counsel can utilize the record for subsequent negotiations with the 

prosecutor, in case the negotiation/agreement fails, in situations such as withdrawal from the 

agreement, or in cases where the prosecutor exercises its authority in violation of the 

agreement. It is necessary to consider operations such as exchanging documents to ensure that 

there are no discrepancies between the content of the prosecutor's progress report and the 

actual negotiation. 

E. Formulation of the Agreement Document 

In formulating the agreement document, the company representative and the Defense Counsel 

shall sign the agreement document jointly upon showing and confirming with the company and 

the provider of cooperative actions regarding the act of cooperation, and with the company 

regarding the content of the agreement. 

F. Response After the Formulation of the Agreement Document 

If the content of the agreement is determined based on what the Defense Counsel has proposed, 

the Defense Counsel shall sincerely respond to the implementation of subsequent acts of 

cooperation. If unforeseen circumstances delay or partially prevent the implementation of an act 

of cooperation, the Defense Counsel shall promptly explain the situation to the prosecutor, propose 

alternative measures to the act of cooperation, and take great care to ensure that the violation of 
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the agreement is neither due to the fault of the company nor the Defense Counsel. 
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V. Response to the Impacts on Foreign Authorities & Public Procurement 

 

1. Response to Foreign Authorities 

When considering the use of the Plea Bargaining System for the offense of bribery of foreign public 

officials, the companies should also pay attention to the applicability of foreign public official bribery 

regulations/domestic public official bribery regulations in jurisdictions other than Japan. If any 

applicable regulations exist, it may be desirable to start communications with the relevant foreign 

regulatory authorities simultaneously with the initiation of communication with the Japanese 

prosecutor for the purpose of using the Plea Bargaining System. 

 

2. Preservation of Evidence 

When there is the applicability of foreign public official bribery regulations/domestic public official 

bribery regulations in other jurisdictions, the companies should pay more attention to the preservation 

of evidence, considering that stricter evidence preservation may be required in other jurisdictions than 

in Japan. 

 

3. Ensuring Protection Based on the Attorney-Client Privilege 

When there is the applicability of foreign public official bribery regulations/domestic public official 

bribery regulations abroad, the companies should take measures to ensure that the results of internal 

investigations are protected under attorney-client privilege. Furthermore, attention should be paid to 

the possibility that the public disclosure of the results of bribery investigations or the provision of 

certain information to the prosecutor within the Plea Bargaining System may be considered a waiver 

of attorney-client privilege, and appropriate responses should be considered. 

 

4. Response to the Impact on Public Procurement 

When there are certain transactions such as the provision of goods/services to public institutions, 

companies should also consider the risk of suspension or cancellation of qualification to participate in 

competitive bidding for public procurement, suspension of designation, etc. (hereinafter referred to as 

“Disqualification Measures”), due to arrest or prosecution for the foreign public official bribery 

offenses. In this case, it is advisable for companies to check out the rules regarding applicable 

Disqualification Measures for competitive bidding in advance and to consider beforehand measures 

to avoid or mitigate such risks as much as possible. 


